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Hudson: Postlewaite: International Corporate Taxation

BOOK REVIEW
INTERNATIONAL CORPORATE TAXATION. By Phillip F. Postlewaite.* Colorado
Springs, Colo.: Shepard's/McGraw-Hill. 1980. Pp. xxviii, 363. $60.00.
Reviewed by DavidM. Hudson**
If you immediately turn to the "Mathematical Games" section upon receipt
of each issue of Scientific American or if you find the crossword puzzle the most
intriguing part of the Sunday New York Times, the subject of international
corporate taxation and Professor Postlewaite's new treatise exploring this area
of tax law are likely to be right up your alley.' The international aspects of
taxation are to domestic taxation what three-dimensional chess is to tick-tacktoe. When dealing with the foreign element of corporate taxation, one finds
not only that many of the familiar playing rules of the domestic corporate taxation game have been modified, 2 but also that constant attention must be paid
to the stratum upon whIch a particular move is to be made and its consequences
in other strata as well. 3 Further, care must be taken to see where the particular
board one is playing on was made. As a result of the intricacies of treaties and
international law, rules applicable to a board manufactured in the Netherlands
Antilles are vastly different than rules applicable to a board manufactured in
France or Japan.
Professor Postiewaite has set for himself worthy goals: "to provide the
novice reader with a comprehensible explanation of international corporate
taxation; and to afford the experienced user the most complete and thorough
resource material in the field." 4 He also has established for himself a high
standard: to model his treatise on that of Professors Bittker and Eustice.5 For
the most part, Postlewaite has accomplished what he set out to do.
The treatise is organized into three logically related sections. Part one exOB.B.A., Texas Christian University, 1967; J.D., Texas Christian University, 1969; LL.M.,
University of California at Berkeley, 1971. Associate Professor and Director, Notre Dame
London Law Center, Notre Dame Law School; Member: Wisconsin and Washington Bars.
**B.S., Wake Forest University, 1968; J.D., Florida State University, 1974; LL.M., University
of Florida, 1975; LL.M., University of London, 1980. Assistant Professor of Law, University of
Florida; Member: Florida and Washington, D.C. Bars.
1. On a more practical level, if you have a domestic client with foreign source income or
a foreign client with U.S. source income, this treatise will be of interest.
2. For example, §367(a) solves the riddle "When is a corporation not a corporation?"
Answer: when, inter alia, it is a foreign corporation recipient of property in an exchange described in §351 and there is no favorable ruling from the Service that the exchange does not
have tax advoidance as one of its principal purposes. I.R.C. §367(a).
3. Again, simply by way of illustration, a deduction for expenses of research and develop.
ment physically conducted solely within the U.S. may, nonetheless, affect the computation of
the foreign tax credit limitation under §904 with respect to income taxes paid to a foreign
jurisdiction. See Reg. §1.861-8(g) ex. 2.
4.
5.

P. POSTLEWArTE, INTERNATIONAL CORPORATE TAXATION XXV (1980).
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amines issues of international taxation likely to be confronted by both domestic
entities trading or investing outside the United States as well as foreign entities
trading or investing with or within the United States. Postlewaite gives an overview of the general structure of United States tax law affecting domestic and
foreign corporations. Detailed attention is paid to key jurisdictional issues such
as the rules for determining the source of items of income and deductions, the
"trade or business" concept, and the "effectively connected" requirement.
Of the subjects covered in Part One, the source rules have the most pervasive
importance. The Internal Revenue Code (the Code) enumerates certain items
of gross income which under sections 861 and 862 are deemed to be from
sources within or without the United States. Taxable income is computed by
deducting expenses, losses and other deductions properly allocated or apportioned to the respective domestic or non-domestic sourced items of gross income.6 Section 863(a) authorizes promulgation of regulations for allocation or
apportionment of items of income, expenses, losses and other deductions which
are not specified in either section 861 or 862. In 1977, after more than a decade
of analysis, comment and controversy, the Treasury issued final regulations on
source rules.7 Although promulgated expressly under the authority of section
861(b), as regulation section 1.861-8, their importance pervades the subject of
international taxation. They play a major role in the computation under section 904 of the limitation on the credit for foreign taxes paid, the determination of taxable income of a domestic international sales corporation entitled to
favorable treatment under section 994, and the computation of "effectively
connected" taxable income of nonresident alien individuals and foreign corporations subject to United States income tax under sections 871(b) and 882
respectively8 In addition, they are applicable in the varying circumstances of
some fourteen other operative sections of the Code, ranging from the amount
of foreign source items of preference under section 58(g) determined for purposes of the minimum tax, to the international boycott factor and the specifically attributable taxes and income under section 9999
Unfortunately, Professor Postlewaite's discussion of the source rules is
marred by a flaw in his explanation of one of the central concepts, what the
regulations refer to as a "class of gross income." The regulations provide that
deductions must first be allocated to a "class of gross income 10 which is defined as "the gross income to which a specific deduction is definitely related ...
and may consist of one or more items (or subdivisions of these items) of gross
income enumerated in section 6l."11 Further, "[tihe classes of gross income are
not predetermined but must be determined on the basis of the deductions to
be allocated."' 2 An example in the regulations illustrates a situation in which
6. I.R.C. §§861(b),862(b).
7. For an excellent explanatory article published contemporaneously to the regulations,
see Comito 9- Gayer, Internal Revenue Service, Administrative Survey: October 1976 to Sep.
tember 1977, 10 LAW & POL'Y INT'L Bus. 305, 326-46 (1978).
8. Reg. §1.861-8(f)(1).
9. Id.
10. Reg. §1.861-8(a)(2).
11. Reg. §1.861-8(a)(3).
12. Reg. §1.861-8(b)(1).
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a class of gross income contains more than one item of gross income;13 an item
of gross income includes the items enumerated in section 61, but that statutory
list is not exhaustive.14 However, the reader of Postlewaite's treatise is told:
"First, gross income is grouped into classes which correspond to the fifteen
categories of gross income enumerated in §61. Then, a determination is made
as to whether an expense is definitely related to a class of income."' 5 While the
book is generally a useful aid to understanding the Code and Regulations; this
is an unfortunate instance in which the already difficult regulations are rendered enigmatic.
The final chapter in Part One is devoted to international tax treaties. It
contains a rather cursory overview of the role of treaties in international taxation and, in general terms, their effect on provisions of the Code. No detailed
analysis of any particular treaty is provided; provisions of various treaties in
force as well as proposed model conventions are referred to for purposes of
illustration. Disappointingly, the topic of treaty shopping is not explored.
Treaty shopping refers to the practice whereby a taxpayer from one foreign
jurisdiction channels investment activity in the United States through an entity
in another foreign jurisdiction which has a tax treaty with the United States
in force that provides more favorable tax treatment than the taxpayer would
receive had the investment been made directly from his home jurisdiction.26
This is a topic of current interest not only from a practical perspective, but
also as a matter of tax policy. The Model Income Tax Treaty, 7 the "starting
point" for future treaty negotiations, attempts to foreclose some of the more
egregious abuses by limiting many treaty benefits to entities which are beneficially owned by residents of the contracting state.'8
Part Two focuses on domestic corporations. It covers the extremely important areas of the foreign tax credit and dividends deduction, as well as a
number of provisions of more limited utility and interest, such as western
hemisphere trade corporations, possessions corporations and domestic international sales corporations. Also included in Part Two is coverage of Code
provisions pertaining to international boycott participation and foreign bribes.
The chapter dealing with the foreign tax credit is especially insightful.19 The
discussion progresses from a general introduction into the concept of foreign
tax credits, to an examination of the details of ascertaining what is a creditable
foreign tax and the computation of the limitation on the maximum credit
allowable to a taxpayer. The chapter includes analysis of the finer points in
the foreign tax credit area, such as the separate computations which must be
made if there is any relevant foreign oil related income.20 Since it is likely a
13. Reg. §1.861-8(g) ex. 3; accord, Reg. §1.861-8(e)(3)(i)(A).
14. See Reg. §§1.61-1(a), -14(a).
15. P. PosTmwrrE, supra note 4, at 54 (emphasis in original).
16. See M. LANGER, PRAcTICAL INTERNATIONAL TAX PLANNING, ch.

10 (2d ed. 1979); Brockway, The U.S. Treaty Program:MajorIssues and Options, 11 TAx NOTEs 907, 911 (1980).

17. Model Income Tax Treaty of May 17, 1977, TAX TREATIES (CCII) f1153.

18. E.g., id. at art. 10, 12; art. 11, 11.
19. P. PosTwAr, supra note 4, ch. 5.
20. Id. at 102.
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newcomer to the subject of international taxation will be introduced to it by a
situation involving a domestic taxpayer who has had some foreign source income taxed in a foreign jurisdiction, it is especially comforting to note that
this chapter will take such a reader by the hand and lead him safely through a
rather awesome thicket of statutory and regulatory provisions.
Foreign corporations are the subject of Part Three. The descriptive chapter
headings include "Section 367 and Other Tax Avoidance Issues," "Personal
Holding Companies and Foreign Personal Holding Companies," "Controlled
Foreign Corporations" and "Accumulated Earnings Tax." The final chapter,
"Allocation of Income and Deductions Among Taxpayers," addresses issues
raised by the application of section 482 in the international setting.
The discussion of the various subjects proceeds in an orderly fashion, with
each chapter constituting a virtually self-contained unit, enabling the novice
to turn to and concentrate on a particular topic, such as domestic international
sales corporations or controlled foreign corporations. Extensive footnotes and
cross references to other portions of the book, particularly to portions of Part
One which contain more general overview information, assist the reader in
making his or her knowledge of the area more thorough than the explanatory
textual material alone provides. Further, there is a good sense of balance between what is expounded upon in the text and what is relegated to footnotes.
The book is useful to the novice in another important respect as well: as a
text for self-study. The book does not purport to be a text, and it does not
contain problems, discussion questions or the other indicia of a law school text.
Yet for the practitioner who desires to learn the subject in some detail over a
period of time and who does not have the opportunity for classroom instruction, Postlewaite's book, with a copy of the Code and Regulations close at
hand, provides a sound pedagogical approach. Similarly, professors teaching
international corporate taxation will find it a valuable supplementary text.
The practitioner who does have some background and experience with
international corporate taxation will find this treatise a helpful source to turn
to for an analysis of some of the finer points of international corporate tax.
For the past twenty years the unrivaled treatise on the subject of corporate
taxation has been FederalIncome Taxation of Corporationsand Shareholders,
by Boris I. Bittker and James S. Eustice, 21 the "gurus" of the subject.22 The
Bittker ReEustice treatise, however, relegates discussion of foreign corporations
and foreign source income of domestic corporations to a single chapter.23
Postlewaite's book provides a needed detailed discussion of foreign corporate
tax.
21. B. BrTTKER & j. EUSTICE, supra note 5.
22. FEC Liquidating Corp. v. United States, 548 F.2d 924, 926 (Ct. Cl. 1977).
23. B. BiTTKER & J. EusTicE, supra note 5, ch. 17. The reader is forewarned of the scanty
discussion provided: "The taxation of foreign corporations and the treatment of foreign-source
income is a complex subject, well beyond the intended coverage of this guidebook; and the
purpose of this chapter is to provide only an introduction to the basic principles." Id. at 17-2.
Significantly, this chapter is omitted from the soft cover, student edition of the treatise.
B. BIrrKER & J. EUSTICE, FEDERAL INCOME TAXATION OF CORPORATIONS AND SHAREHOLDERS (abr.
4th ed. 1979).
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The major shortcoming of Postlewaite's book is the sparsity of examples
illustrating points made in the text. There are many situations where the discussion would trigger the reader's understanding more quickly if a concrete
factual example were provided to demonstrate the theory. In addition, the
introduction to the treatise promises emphasis on tax planning techniques, but
they too are sparse and of a general nature. For example, in the discussion of
the credit provided by section 986 for a domestic corporation deriving 80 percent or more of its gross income from a United States possession, the author
points out the possibility of using wash transactions in the possession to generate gross income from that source, thereby enabling the domestic corporation
to satisfy the section 936 threshold.24 Similarly, most of the planning techniques
are in the nature of pointing out various statutory threshold requirements
and cautioning that tax consequences may be altered depending on whether
25
they are crossed or not.
On the whole, however, Postlewaite's book fills an important gap in
thoughtful writing on the complex subject of international corporate taxation.
It deserves a place on the shelf next to the Bittker and Eustice treatise in the
libraries of both the general practitioner and the tax specialist.
24. P. POSTLEWAITE, supra note 4, at 135.

25. E.g., id. at 22 (discussing the basic requirements of §861(a)(2)(B)), 255 (discussing the
threshold requirements of §954(b)(3)).
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